IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

MICHELLE ARKO, Adm., etc.

)
CASE NO.:  406077







)


Plaintiff



)
JUDGE ANN T. MANNEN







)

vs.





)
BRIEF REGARDING USE OF 







)
MEDICAL LITERATURE IN

METROHEALTH MEDICAL CENTER
)
CROSS-EXAMINATION







)


Defendant



)

I.  STATEMENT OF LAW


This Brief addresses the narrow issue of the permissible use of medical literature in the cross-examination of medical witnesses.  It is well-settled that a party may cross-examine a medical expert using an authoritative medical treatise or text.  E.g., O’Brien v. Angley, 63 OhioSt. 159, 407 N.E.2d 490 (1980). 


The key issue thus becomes:  Under what circumstances is a medical text or article deemed to be “authoritative”?  Clearly, a text which the expert concedes to be “authoritative” or a text which the expert relied upon to formulate his/her opinions in the case can be used in cross-examination of that expert.  Stinson v. England, 69 Ohio St.3d 451, 633 N.E.2d 532 (1994).


Additionally, a medical treatise or text is considered “authoritative” if it was “written by one recognized as an authority in his field of endeavor.”  Williams v. O’Brien (unreported) No. 12344 (Montgomery Ct. of Apps. 1992) at p. 6.

“It is permissible in cross-examination of expert witnesses to interrogate them as to claimed variance between their testimony and that contained in publications by writers of recognized skill and ability.” 



Bluebird Baking Co. v. McCarthy,



36 N.E.2d 801, 806 (Franklin Cty.



Ct. of Apps. 1935) (emphasis added).


The rule has recently been further expanded by Ohio R. of Evid. 706, amended July 1, 1998:

“Statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art are admissible for impeachment if the publication is …

(B) Established as reliable authority (1) by the testimony or admission of the witness (2) by other expert testimony or (3) by judicial notice.”




(Emphasis added)


Thus, any expert can be cross-examined by tests deemed authoritative by an opposing expert.


Lastly, the rule allows cross-examination of any expert by texts if the Court takes judicial notice that such text is authoritative.  Id.


In short, a party may cross-examine a medical expert utilizing any medical text which:

1.  That expert relied on in formulating his/her opinions;
2. Any expert in the case has deemed authoritative;
3. Was written by an author deemed to be an authority by any expert in the case; or
4.   The Court takes judicial notice as being authoritative.

II.  APPLICATION OF LAW TO CASE AT-BAR


Applying the above-mentioned law, the following medical literature and authors qualify as authoritative texts and authorities:

1. Volpe, Neurology of the Newborn;
2. Williams on Obstetrics;
3. All authors who contributed to Eden & Boehm, Assessment and Care of the Fetus. 

As such, Plaintiff’s counsel must be afforded the opportunity to cross-examine any and all of Defendant’s medical witnesses utilizing the foregoing medical literature.
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