IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

XXXXXX, et al.



)
CASE NO.:  CV-XX-XXXXXX






)




Plaintiffs

)
JUDGE: XXXXXX






)



vs.





)







)

XXXXXX




)
PLAINTIFFS’ FIRST MOTION



)
IN LIMINE



Defendant.

)


Plaintiffs move this Honorable Court to exclude evidence of, comment by counsel or witnessess upon, and all inquiry calculated to elicit testimony concerning certain subjects at trial of the above-captioned action  The subjects which should be excluded are:
Any and all mention of the property damage sustained by the vehicles in this collision, including but not limited to photographs and repair bills/estimates purporting to reflect such property damage.


This Motion is supported by the reasons set forth in the Brief attached hereto and incorporated herein by reference.

____________________________________







DAVID I. POMERANTZ, ESQ.







Attorney for Plaintiffs







Registration No.:  ######






POMERANTZ & CROSBY CO., L.P.A.







24700 Chagrin Blvd.







Beachwood, Ohio 44122






(216) 587-1221

CERTIFICATE OF SERVICE

I hereby certify that a copy of Plaintiff’s First Motion In Limine was served via first-class U.S. Mail, postage prepaid, upon XXXXXX, counsel for Defendant XXXXXX, ADDRESS., CITY, Ohio ##### this _____ day of MONTH, YEAR.







____________________________________







DAVID I. POMERANTZ, ESQ.







Attorney for Plaintiffs

BRIEF

I. Introduction

The foregoing personal injury action arises out of a motor vehicle collision of MONTH DAY, YEAR in which Defendant rear-ended Plaintiffs while exiting the freeway.  While admitting fault, Defendant has raised the tired and misleading argument that an alleged lack of property damage to the vehicles demonstrates that the Plaintiffs were not injured or not injured as seriously as they claim.

Defendant’s argument is premised upon the discredited “scientific” theory that the nature and extent of injury to the occupant of a motor vehicle can be ascertained by the extent of damage to the vehicles involved in the collision.  For the reasons that follow, introduction of that theory is inadmissible, and as such, this Motion In Limine should be granted.

II. Statement of Law
A. Admissibility of Scientific Theories

As a threshold matter, the admissibility of scientific theories is governed by the United States Supreme Court’s decision in Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and its progeny.  According to Daubert, to be admissible, a scientific theory must be predicated on more than subjective belief or unsupported speculation.  Id., at p.590.  Rather, the theory must possess certain aspects reflecting its reliability.  Thus, in order to be admissible the theory, inter alia:

1. Must be capable of, or has been tested;

2. Has been subjected to peer review and publication; and

3. Most importantly, must have gained “general acceptance” within the relevant scientific community.

Id., at pp. 593-95.

The Trial Judge is required to exercise a “gate-keeper” role in determining whether the scientific theory possesses the necessary attributes of reliability in order to allow the jury to hear it.  E.g., Kumho Tire v. Carmichael, 119 S. Ct. 1167 (1999).  The Daubert rule has been adopted in Ohio.  Miller v. Bike Athlete Company, 80 Ohio St. 3d 607 (1998).


The defense theory that the lack of property damage has any impact on the extent of injury to the Plaintiffs, cannot pass muster under Daubert.  The Defendant has introduced no evidence whatsoever to support its theory, and in fact, no scientific studies have shown such to be the case.  The overwhelming view in the scientific community is to the contrary.  The well-respected Society of Automotive Engineers has concluded that there is no known scientific correlation between the extent of damage to the vehicles in a collision, and the extent of injury to occupants of those vehicles.  E.g., Robbins, M.C., Lack of Relationship Between Vehicle Damage and Occupant Injury, SAE970494.  See attached.  In fact, it is well-documented that neck and back injuries can and do occur in rear-end collisions at speeds of as low as 2.5 to 5 miles per hour.  J.R. Brault, Clinical Response of Human Subjects to Rear-End Automobile Collisions, Archives of Physical Medicine and Rehabilitation 79:72-80 (1998); and K. Ono, Cervical Injury Mechanism Based on the Analysis of Human Cervical Vertebral Motion and Head-Neck-Torso Kinematics During Low Speed Rear Impacts, Society of Automotive Engineers, 41st STAPP Car Crash Conference Proceedings 1997; SAE973340.


In short, not only has the Defendant’s theory not gained “general acceptance” in the field, the opposite view--that injury cannot be ascertained by  the extent of property damage--prevails.

B. Introduction of Photos/Estimates Requires Expert Testimony

The defense has identified no physician or other medical expert, no biomechanical engineer, and in fact no expert witnesses whatsoever in the foregoing action.  In other words, Defendant predicates its basis for the introduction of evidence of the property damage to the vehicles upon the common misconception that a scientific correlation between property damage and injury in motor vehicle collisions actually exists.

Even under that supposed theory, the full extent of property damage in this case is unknown.  Plaintiffs’ vehicle sustained Eight Hundred Eighty Five Dollars and Nintey Five Cents ($885.95) in damage.  While Defendant has admitted that his vehicle sustained some damage, no documentation of the extent of that damage has been provided.  Rather, Defendant seeks to admit only the repair bill and photographs purporting to reflect the damage to the Plaintiffs’ vehicle.  Defendant has identified no sponsoring witness to authenticate the accuracy of such photographs, which Plaintiffs believe were taken by Defendant’s insurance adjuster.  In order to be admissible, a sponsoring witness must authenticate that photographs are a “fair and accurate representation” of what they purport to show. E.g., State v. Baugh, 1997 Ohio App. LEXIS 1647 (Mahoning Cty.) (see attached).
Our Eighth Circuit Court of Appeals has ruled that normally, evidence of damage (or lack of damage) to motor vehicles in a collision is inadmissible regarding the extent of injury proximately caused thereby, absent expert testimony.   Hastie v. Doher, 2002 Ohio App. LEXIS 808 (Cuyahoga Cty.) (attached hereto).  Many other states have similarly held.  E.g., Brenman v. Demollo, Case No. A-2100-04T1 (Superior Ct. of New Jersey March 8, 2006) (unreported-attached hereto); Davis v. Maute, 770 A.2d 36 (Del. 2001); and DiCosola v. Bowman, 794 N.E.2d 875 (Ill. Ct. App. 2003).  As stated in Brenman:

“Photographs alone cannot provide definitive evidence that the physics of a particular accident-the general forces at work in a collision determined by physical forces analysis-did or did not cause a particular injury to a particular individual.  This is especially so here where medical experts on both sides agreed there is no such connection.  As such, a party’s use of photographs depicting minimal vehicular damage to suggest just such a causative correlation invites and encourages jury supposition and conjecture, without a basis in the evidence, that the plaintiff’s injuries could not have been caused by a relatively minor accident.  Obviously, such commentary contains the clear capacity to produce an unjust result.”







Id., at p. 21.


In order to be admissible, evidence must be relevant (Ohio R.Evid. 402) that is, it must have a “tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Ohio R. Evid. 401.  Plaintiff’s property damage in claim in this case having long been settled, and in the absence of any expert testimony to link the extent of property damage to the extent of physical injury, the photographs and repair bill for Plaintiffs’ vehicle have no tendency to make any fact at issue more or less probable, and are therefore not relevant.


Even if the photos are somehow relevant, without any expert testimony or scientifically accepted link between property damage and injury, the great likelihood is that the introduction of same will confuse or mislead the jury.  “Although relevant, evidence is not admissible if its probative value is substantially outweighed by the danger of unfair prejudice, of confusion of the issues, or of misleading the jury.”  Ohio R. Evid. 403(A).

Based on the law and science enunciated supra, the potential for misleading the jury in admitting this evidence is manifest.  So too, the potential for jury confusion is great.  At what point would the extent of property damage be sufficient to cause the injuries Plaintiffs’ claim?  Would $800.00 in property damage be too small, but $900.00 be enough?  And at that level of damage, would six (6) months of symptoms be expected, but-not one (1) year?  Of course, such confusion is precisely the aim of the defense in seeking admission of such evidence.
C. Limitation on Comment

Not only should the photographs and repair bills/estimates be inadmissible, but so too the defense should be barred from comment or argument calculated to draw a correlation between property damage and injury.  As stated supra, no known scientific correlation between the two (2) exists.  As held in Brenman, supra, defense counsel should be prohibited from characterizing this collision as a “fender bender” or other like terms calculated to try to draw a correlation between the property damage and injury.

D. Conclusion

Based on the foregoing, Plaintiffs respectfully request that this Motion In Limine be granted.
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